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SUMMARY

Sample Broadcasting must be disqualified on the ground that

its application was designed to delay the grant of Rivertown's

application for Eldon, and thus to forestall competition with

station KKSI-FM, Eddyville -- the employer of Sample's general

partner, and controlled by its limited partner, Bruce Linder, and

his father.

Under the standard comparative issue, Rivertown must be

preferred on the basis of the qualitative enhancements flowing

from its principals' long-time residence in the service area and

extensive broadcast experience, even if sample's two-tiered

structure is fUlly credited.

Consideration of the totality of the circumstances

surrounding the formation and structure of Sample Broadcasting,

however, leads ineluctably to the conclusion that it is not~

fide, but a contrivance to shield Bruce Linder's media interests

and non-residence from comparative consideration.

Accordingly, the Rivertown application must be granted, and

that of Sample denied.

(ii)



Before tb.
FBDBRAL COMMUNICATIONS COMMISSION

wasbinqton, D.C. 20554

In re Applications of

RlVERTOWN COMMUNICATIONS COMPANY, INC.

SAMPLE BROADCASTING COMPANY, L.P.

For Construction Permits For a
New FM station on Channel 282C3
at Eldon, Iowa

TO: Administrative Law Judge
John M. Frysiak

) MM Docket No. 92-316
)
) File No. BPH-911008ME
)
) File No. BPH-911010ME
)
)

) R~'''''I~I\/E-O') ".::.~Jt:· ~~)

AUG 18 1993

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

Rivertown Communications Company, Inc. ("Rivertown"), by its

attorney, hereby submits its Proposed Findings of Fact and

Conclusions of Law.

I. preliminary state.ent

1. The mutually exclusive applications of Rivertown and

Sample Broadcasting Company, L.P. ("Sample"), each seeking a

construction permit for a new commercial FM broadcast station at

Eldon, Iowa, were designated for hearing by Hearinq Desiqnation

Order released January 21, 1993 (DA 92-1754), under the standard

comparative issues. By Order of the presiding Judge released

March 26, 1993 (FCCM-124), issues were added as follows:

1. To determine whether the application of Sample
Broadcasting was filed for the purpose, in whole or in part,
of delaying action upon and grant of the application of
Rivertown Communications Company, Inc.

2. To determine whether O-Town Communications, Inc.,
and/or any of its Officers, directors, and stockholders, is
a real party-in-interest to the application of Sample
Broadcasting.



3. To determine the extent of the involvement of Bruce
Linder in the planning and development of the application of
Sample Broadcasting.

4. To determine the programming intentions of sample
Broadcasting, with particular reference to potential
duplication of the programming of Station KKSI-FM.

5. To determine, in light of the evidence adduced under
the foregoing issues, whether the application of Sample
Broadcasting affirmatively misrepresents material facts, or
knowingly conceals material facts.

6. To determine, in light of the evidence adduced under
the foregoing issues, whether sample Broadcasting possesses
the basic qualifications to be a Commission licensee.

2. Hearings were held in Washington, D.C., on June 22 and

23, 1993, and the record was closed on the latter day.

II. Proposed Finding. of Fact

A. RivertoWD communications

3. Rivertown Communications Company, Inc., is an Iowa

corporation, formed on August 21, 1991. It has a single class of

stock -- common voting -- of which the owners are

David W. Brown

Ellen M. Bowen

55 shares

45 shares

55%

45%

Mr. Brown is the President and a Director of the corporation; Ms.

Bowen is the Secretary, Treasurer, Vice President, and a

Director. CR. Ex. 1).1

4. Neither Rivertown nor either of its stockholders has

any interest in any medium of mass communications.

1 Rivertown exhibits will be cited herein as "R. Ex.
Sample's exhibits will be cited as "So Ex. "

.",



5. Rivertown Communications Company, Inc., claims a

preference in the nature of a "pioneer's preference" for having

found and successfully proposed the allocation of Channel 282C3

to Eldon in January 1991: by its Report and Order released July

26, 1991 (6 FCC Red 4516), the Commission made the allocation at

Rivertown's request. (R. Ex. 1, Att. A).

6. Brown will be the full-time General Manager of the

proposed station, and will devote a minimum of 40 hours per week

to the station's management, and will oversee every aspect of

station operations. He will resign his current position as

manager of station KKMI-FM, Burlington, Iowa, following the grant

of Rivertown's application and prior to the commencement of

operation of the Eldon station (R. Ex. 2).

7. Brown was born in Ottumwa, Iowa, (within the proposed

service area) on August 13, 1961, and lived on his family's farm

approximately eight miles southwest of Eldon from birth until

after his graduation from high school in Bloomfield, Iowa (also

within the proposed service area) in 1979 (Id.).

8. Following graduation from high school, Brown moved to

ottumwa where he lived until September 1983, when he moved to

Knoxville, Iowa. He returned to the family farm in December

1984, and moved back to Ottumwa in May 1985, remaining until July

1986. After a brief period in Fort Dodge, Iowa, he returned to

ottumwa in April 1987, and in September 1987 he moved to

Fairfield, Iowa (also in the proposed service area) where he

3



lived until July 1989, when he returned to the family farm just

south of Eldon, remaining there until December 1990. (~) •

9. Brown (together with Ellen Bowen's husband) purchased a

residence in Eldon in October 1991, where he lived briefly in the

Spring of 1992, before moving to Illinois to manage stations in

Galesburg. He spends most weekends and occasional holidays

there, and would make it his full-time residence following grant

of Rivertown's application. In summary of the above, Brown's

residence in the proposed service area covers the following

periods:

August 1961 - September 1983

December 1984 - July 1986

April 1987 - December 1990

March 1992 May 1992

(Id. )

10. Brown's civic activities in the community and service

area include:

o Membership on the Wapello County Cancer Society Board, 1982

1983.

o Recipient, in 1982, of the Silver Award from the Wapello

County United Way for "Outstanding service to the People of

Our Community".

o Member of the Board of Care and Share, an Ottumwa non

profit organization, 1982-1983.

o Promotion of fund-raising activities for new uniforms for

the Ottumwa High School Band, 1982.

4



o Served as Chaperon to the Great Western Expedition, a

community kids challenge project (ottumwa), 1982.

o Member of the Fairfield/Jefferson County Isaac Walton

League, 1988-1989.

o Member of the Fairfield JayCees, 1989.

(Id. ) .

11. Brown's broadcast experience dates from his high school

days, when he was employed as a part-time staff announcer at

Stations KLEE(AM) and -FM, ottumwa, Iowa, from August 1977 to

October 1979. He became a full-time employee after his

graduation in May 1979. He was employed by KBIZ(AM) in Ottumwa

from December 1979 to January 1983, first as a staff announcer

and later as pUblic service director. He returned to

KLEE(AM)/KLEE-FM in January 1983 as staff announcer and salesman,

leaving in september 1983 to take a similar position with

KNIA(AM), Knoxville, Iowa, where he remained until November 1984.

He was employed as Sales Manager/staff announcer at KLBA(AM)

Albia, Iowa, from November 1984 to March 1985, when he was hired

by Stations KXJX/KFMD at Pella/Des Moines as Staff Announcer and

Salesman and later Operations Manager, remaining there through

July 1986, when he moved to KRIT-FM, Clarion/Ft. Dodge, Iowa, as

staff announcer, Operations and Program Director, and Interim

Manager until March 1987. (Id.).

12. In June 1987, Brown was employed by KMCD(AM) and KMCD

FM, Fairfield, Iowa, as Operations and Program Director, and

later General Manager, remaining until July 1989. He was Program

5



Director and staff announcer at KXOF-FM, Bloomfield, from

February 1990 to September 1990. From January 1991 to August

1991, he was Public Affairs Director and staff announcer at

KBKB(AM) and -FM, Fort Madison, Iowa, resigning to become general

manager of KKMI(FM), Burlington, Iowa, where he was employed from

August 1991 to March 1992, and from September 1992 to the

present. From May 1992 to September 1992, he was General Manager

of stations WAlK (AM) and WGBQ-FM, Galesburg, Illinois. (Id.)

13. Ellen Bowen is a 45% stockholder of Rivertown, and its

Vice President, Secretary, Treasurer, and a Director. She will

be the full-time Business Manager of the station, and will devote

a minimum of 40 hours per week to those duties. Her principal

responsibilities will include overseeing billing, collections,

and accounts payable, and coordinating sales and traffic. She

will resign her current employment with Excel Corporation in

ottumwa (or any other position which she may hold at the time)

following grant of Rivertown's application and prior to its

commencement of operation, in order to perform her duties as

Rivertown's Business Manager (R. Ex. 3).

14. Ms. Bowen's broadcast experience consists of employment

at Stations KMCD(AM) and KIIK(FM), Fairfield, Iowa, from July

1986 to July 1989 in various capacities, including bookkeeper,

receptionist, invoicing clerk, Office Manager, Traffic Manager,

and Network Coordinator (Id.).

15. Ms. Bowen has been a resident of Fairfield, Iowa

(within the proposed service area) since 1979, and her civic

6
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3

activities include membership in the First Assembly of God,

Fairfield, Iowa (Id.).

B. Saaple Broa4castinq Company, L.P,

16. sample is a limited partnership of two individuals:

Carmela sample-Day,2 its general partner, holding a 40% equity

interest; and Bruce Linder, its limited partner holding a 60%

equity interest. The Sample partnership agreement was entered

into on September 26, 1991. Under its terms, Ms. Sample-Day has

no obligation to contribute capital to the enterprise, and has

not done so (S. Ex. 1, Attachment; Tr. 125). Mr. Linder has

contributed $6,000 of capital to the partnership, and, pursuant

to Article VI of the Partnership Agreement, is obligated to loan

the partnership all funds necessary for the prosecution of the

application (S. Ex. 1, Attachment, p. 5).

17. Ms. Sample-Day was born in Bloomfield, Iowa, but moved

with her mother to Mexico in 1971 during her childhood. 3 She

attended elementary and secondary schools and college in Mexico

(receiving a degree in communications in 1985), and returned to

Iowa in November 1988. She has resided in ottumwa (which is

In April 1993, Ms. Sample married Mr. Day, a citizen of the
United Kingdom currently employed in the ottumwa vicinity.

Ms. Sample describes her mother as "full-blooded Hispanic,"
as she and her antecedents were born in Mexico (S. Ex. 2).
Although Sample claims a "minority" preference for her
participation, she was not apparently deemed "Hispanic" or of any
other minority group by KOlA-TV when she was employed there:
KOIA-TV's 1990 Annual Employment Report listed no minority
employees, either full- or part-time, for its reporting period of
January 15-31, 1990 (R. Ex. 16; Tr. 117-120).

7



within the service area of Sample's proposed station) since

November 1988. Ms. Sample-Day worked as an unpaid volunteer at

station KOlA-TV, Ottumwa, from November 1988 to February 1989,

and was employed by that station as a part-time news reporter

from February 1989 to August 1990 (S. Ex. 4; Tr. 115). Ms.

Sample-Day was employed by O-Town communications, Inc., licensee

of station KKSI-FM, Eddyville, Iowa, as a "news director" in

October 1990, and continues in that position (S. Ex. 4).

18. Her claimed "civic activities" consist only of three

television programs which she produced while employed at KOIA

TV; one telethon for which she did "volunteer camera work and

phone assistance;" "volunteer host and jUdge of a pet show" in

connection with the "grand opening of a new business" in

Fairfield; MC for a local talent show; and participation in an

Oktoberfest parade and food tent volunteer. All of these

activities predate her employment at KKSI (S. Ex. 4, pp. 2-3).

19. Bruce Linder, Sample's limited partner, is a resident

of Mankato and Spicer, Minnesota. He is employed as "Financial

Assistant" by KMHL Broadcasting Company, licensee of Stations

KMHL(AM) and KKCK(FM), Marshall, Minnesota. (S. Ex. 1; S. Ex. 3;

Tr. 284). KMHL Broadcasting Company is a wholly-owned SUbsidiary

of Minnesota Valley Broadcasting Company, licensee of stations

KTOE Mankato, KDOG(FM), North Mankato, and KARL(FM), Tracy,

Minnesota (Tr. 285-86). Bruce Linder owns 9.53% of Minnesota

8
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5

Valley Broadcasting company4 (S. Ex. 1). Minnesota Valley

Broadcasting also owns 49% of Waite Park Broadcasting Company,

permittee of a new FM station at Le Sueur, Minnesota (S. Ex. 1).

Bruce Linder is a 25% stockholder, officer, and director of 0

Town Communications, Inc., licensee of KKSI-FM, Eddyville, Iowa. 5

He is also the 49% general partner in station KXAC(FM), st.

James, Minnesota (S. Ex. 4: Tr. 288).

20. The September 26, 1991 Sample Broadcasting Company

Limited Partnership Agreement was prepared by Iowa counsel, in

consultation with Sample's communications counsel (Tr. 330). It

provides, at Article v.:

"Carmela Sample, as the general partner, shall contribute,
and by the execution of this Limited partnership Agreement
shall be deemed to have contributed to the partnership as
capital and services in the agreed sum of $4,000,
representing 40% of the total equity of the partnership as
of this date.

"Bruce Linder, as limited partner, shall contribute, and by
the execution of this Limited Partnership Agreement shall be
deemed to have contributed to the partnership as capital,
cash, property and services in the agreed sum of $6,000,
representing 60% of the total equity of the partnership."

Article VI. provides pertinently that

"the liability of the limited partner for partnership losses
shall in no event exceed the aggregate amount of the limited
partners' (sic) capital contribution required by the
Agreement and any optional contribution actually made.

The controlling stockholder of Minnesota Valley Broadcasting
Company is Donald Linder, Bruce Linder's father, who gave Bruce
Linder the 9.53% interest in December 1992. (Tr. 286).

His father, Donald Linder, owns 55% and is President and a
Director of a-Town: the remaining 20% of O-Town is owned by Mark
McVey, who is also an officer and director.

9



"After g~v~ng effect to the share of the loss chargeable
against the capital contributions of the limited partner,
the remaining partnership losses shall be borne by the
general partner. H

(S. Ex. 1, Attachment, pp. 4-6).

21. The Partnership Agreement, at Article VI, obliges Mr.

Linder to loan the partnership any funds required to prepare and

prosecute its application: such loan is repayable only "at such

time as the partnership is able to repay it," and the Partnership

Agreement provides that "[t]here shall be no terms or conditions

in connection with the loan which grant the limited partner any

authority, right, or potential right to control or influence the

activities of the partnership." (S. Ex. 1, Attachment, pp. 5-

6). No comparable limitation upon Linder's creditor rights is

contained in his October 9, 1991 letter agreement to lend Sample

$300,000 for the construction and operation of the station (Tr.

333-334). Mr. Linder has in fact loaned the partnership all

funds required to prosecute its application (Tr. 327). As a

matter of practice, when the partnership needs money, Ms. Sample

Day calls Mr. Linder and asks for it, explaining what it is for

(Tr. 328).

22. Article IX (f) of the partnership agreement provides:

"In the event of the death or incapacity of the general
partner . . . or the desire of the general partner to
dispose of his or her interest in the partnership, or all or
sUbstantially all of the partnership assets, the limited
partner • • • shall have the right of first refusal to
purchase said assets under the same terms and conditions as
appear on the offer..•. "

(5. Ex. I, Attachment, p. 9).

10



23. Ms. Sample-Day has paid no cash for her equity in the

partnership (Tr. 125); Mr. Linder contributed $6,000 in cash at

the time of the partnership's formation (Tr. 326).

24. Ms. sample-Day's initial reaction to the provision in

Article VI, limiting Mr. Linder's liability, as set forth in her

handwritten note in the margin of the initial draft of the

Agreement, was "Don't like. Bruce only responsible up to $6,000

in losses." She denied that that provision was a "concern" to

her (Tr. 123-25), but admitted that she had discussed the risk

with Mr. Webber, the local lawyer who had prepared the Agreement

(Tr. 126).6 She and Bruce Linder had discussed the terms of a

limited partnership agreement before approaching Mr. Webber (Tr.

127), but she could not recall who first suggested the limited

partnership concept (Tr. 128-29). She could not recall whether

Mr. Webber might have suggested forming a corporation rather than

a partnership (Tr. 130), and acknowledged that she didn't

understand the difference between a partnership and a corporation

at that time (Tr. 131). For his part, Mr. Linder testified that

the limited partnership "was mostly my idea. • I told her

that if I was to get into something like this, the only way I

could do it was as a limited partner." (Tr. 311). He didn't

seriously consider applying for Eldon as an individual (as he had

in st. James, Minnesota, and Pelican Rapids, Minnesota several

6 Mr. Linder, asked whether she
him, responded that she "expressed
from time-to-time about things she
(Tr. 323).

11

discussed this concern with
some caution" and "quipped
didn't completely understand."



1

years earlier) because he understood that there would be a

competing Eldon application from local people (Tr. 307). He was

familiar with the Commission's comparative criteria, describing

Sample's application as "strong" in terms of a "local

owner/manager, someone who lived in the area and someone who's a

female and someone who's a minority." (Tr. 309), and he was aware

of the need to avoid having his equity interest attributable,

because of his media interests and non-residence (Id.)

25. Although O-Town hired a new general manager for KKSI in

July 1991, Ms. Sample-Day did not seek that position, nor ever

indicate to Bruce Linder an interest in a higher management

position at KKSI (Tr. 138). Mr. Linder gave no consideration to

promoting Ms. Sample-Day to General Manager of KKSI, explaining

that the selected candidate, Mr. Flaherty, was a KKSI sales

representative who had already assumed some of the

responsibilities of general manager, and that Ms. sample-Day was

"busy in her own department" (Tr. 298).

26. Prior to the filing of the Sample application, Bruce

Linder did not ask Ms. Sample-Day for her balance sheet, but knew

that she didn't have much money, because she told him that (Tr.

319).1 He told her that he had "enough money" and "could afford

Their partnership agreement provides that the partnership
shall terminate, inter Alig, "on the death, incapacity, or
insolvency of the general partner." (S. Ex. 1, Attachment, p. 4;
emphasis added). Mr. Linder took no steps to inform himself of
Ms. Sample's solvency prior to forming the partnership; moreover,
in view of the fact that she will be responsible for all
partnership losses after the first $6,000, even if she were
solvent at the outset, early losses of the venture may well
render her insolvent; see '20, supra.
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it," but did not show her anything in writing regarding his own

financial capability (Id.). Mr. Linder has never seen Ms.

Sample-Day's resume, and did not ask for it when planning the

application. He doesn't know of any sales experience (Tr. 299)

or of any business experience (Tr. 301) which she might have had.

27. Ms. Sample-Day testified that she first learned of the

Eldon channel allocation upon reading a local newspaper article

concerning it in the summer of 1991 (S. Ex. 2, Tr. 111), and had

no recollection of a potential Eldon allocation during the period

that the rulemaking proceeding was pending8 (Tr. 113). Shortly

after learning of the allocation, she had lunch with Bruce Linder

and initiated a discussion concerning a possible Eldon

application (Tr. 140). Ms. Sample-Day had first met Bruce Linder

in late 1990, approximately two or three months after her

emplOYment at KKSI-FM began, at the station's studios in

Oskaloosa (Tr. 133). Although he resides in Minnesota, Mr.

Linder customarily visited KKSI once or twice a month during that

period, and he testified that he had met or seen Ms. Sample-Day

approximately a dozen times prior to the time when they first

discussed the Eldon application (Tr. 300). She testified that

8

when she broached the sUbject of the Eldon allocation, he

appeared to be already aware of it; and that, while he seemed

interested in the sUbject, no decision was reached (Tr. 141). By

her account, between 6 and 12 discussions between Ms. Sample-Day

The Report and Order allocating channel 282C3 to Eldon was
released July 26, 1991 (R. Ex. 1, Att. A).

13



9

and Mr. Linder took place before they concluded to proceed with

an application; during that period she was also in contact with

Mr. Jerrold Miller, attorney for O-Town and ultimately for Sample

Broadcasting (Tr. 143).

28. Shortly after the Eldon allocation was made, Mr. Linder

asked either Mark McVey or Garrett Lysiak of Owl Engineering to

determine whether an Eldon station could be engineered to avoid

70 dBu overlap with station KKSI{FM) {So Ex. 3, p. 1, Tr. 303

04).9 He was not at that time interested in "personally pursuing

the channel, but . . . thought that O-Town . . . might be

interested" (So Ex. 3, p. 1). After being advised by Mark McVey

that such overlap could be avoided, he advised his father, Donald

Linder, of that fact (Tr. 305). His father was "disinterested,"

as was Bruce Linder himself at that time; he testified that it

was "probably a month or so" {later revised to possibly one or

McVey appears to have a different recollection: In his
written testimony (So Ex. 5. p. 1), he states (emphasis added):

"I knew that the FCC had a policy that prohibited common
ownership of FM stations with overlapping city-grade signal
contours, and I thought that this might be a consideration
should O-Town want to pursue the channel. without
discussing the matter with anyone, I called Owl Engineering
and commissioned a study to show me whether it would be
possible for O-Town to own both stations without city-grade
contour overlap."

In light of Mr. Linder's concession that it was McVey who
reported to him that the Lysiak study showed that 70 dBu overlap
could be avoided, and that he had nothing in his files from
Lysiak on this sUbject, it seems clear that it was McVey, not
Lysiak, from whom Linder initially sought this information.

14
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11

two weeks; Tr. 313-14) before he became *interested,*lO and that

not until he became interested did he have his first conversation

with Ms. Sample-Day concerning a possible Eldon application (Tr.

305) .

29. The understanding between Ms. Sample-Day and Mr. Linder

from the outset was that he would finance the construction and

initial operation of the station (Tr. 331-2). On October 9,

1991,11 Bruce Linder faxed Ms. Sample-Day two letters, each dated

October 9: (1) A letter from the American Bank of Mankato,

setting forth its willingness to lend Bruce Linder $300,000 "to

finance your investment in" Sample Broadcasting Company, under

terms calling for payment of interest only for the first six

months, and payment of principal and interest amortized over the

next 60 months, to be secured by a first lien on the station's

assets and the personal guarantee of Bruce Linder; and (2) Bruce

Linder's letter to Ms. Sample, agreeing to loan the partnership

$300,000 on the same terms and conditions as the American Bank's

letter offered to him (Tr. 333-334). Mr. Linder acknowledged

that he would have the rights of a creditor against the

He testified: "After some time, I reconsidered my initial
reaction toward the Eldon channel, and thought that it had some
investment possibilities after all and might be worth the risk of
a start-up small business. By this time, however, I had pretty
much decided that personally overseeing the Eldon operation would
have been too much of a diversion of my energies and attention to
my required duties for KMHL Broadcasting Company . . . and
working with the management at FM station KKSI ... " (S. Ex. 3,
pp. 2-3).

The Sample application was executed by Ms. Sample on October
9, and filed with the Commission the following day (Official
Notice requested).

15
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partnership, and speculated that "if there was a problem paying

the bills of this station, Carmela would try to sell it or

something like that." (Tr. 335).

30. Mark McVey, 20% owner of KKSI(FM), assisted Ms. Sample

Day in planning the application. In the context of enlisting his

assistance, Ms. Sample-Day mentioned to Mark McVey that she and

Bruce Linder would be joining in an application for Eldon, but

did not go into detail with him (Tr. 150) .12 She asked McVey to

assist her with the engineering aspects of the application, and

with determining the cost of equipment (Id.), and she apprised

Bruce Linder that she was seeking McVey's assistance (Tr. 153).

Mr. McVey accompanied her on two trips to locate a transmitter

site for the proposed station (Tr. 154).

31. She asserted that her objective in selecting a

transmitter site approximately twelve miles southeast of Eldon

in the opposite direction from ottumwa, the largest community

in the proposed service area -- was to avoid city-grade service

to ottumwa, which she characterized as "over-radioed" (Tr. 157).

In the next breath, she described her station's natural market

area as constituting "ottumwa, Fairfield, Bloomfield, and part of

Van Buren County" (Tr. 158).

32. Ms. Sample-Day obtained from Harris-Allied equipment

company an itemized equipment proposal dated September 9, 1991

(R. Ex. 13), which she asked Mr. McVey to review and to recommend

Mr. McVey testified that he speaks with Bruce Linder from
one to five times weekly (Tr. 237).

16



any changes or deletions (Tr. 179-181). She could not recall

disagreeing with any of his recommendations (Tr. 195) .13

the deletions which he proposed (and she accepted) was the

Among

13

14

elimination of any remote pickup equipment (Tr. 192), although

she acknowledged that she and Bruce Linder had discussed the

desirability of broadcasting high school sports on the station

(Tr. 195). She did not know whether such broadcasts would

require remote pickup equipment, and acknowledged that she has

had no engineering training (Id.) .14 She discussed her proposed

equipment list (R. Ex. 11) with Bruce Linder, but he made no

suggestions to her (Tr. 178). She also reviewed it with her FCC

counsel, Messrs. Miller and Neely (Tr. 172).

33. Sample seeks credit for proposing to install an

auxiliary power generator (S. Ex. 4, p. 4). However, Ms. Sample-

Day's handwritten equipment list (R. Ex. 10), prepared prior to

the filing of the application (Tr. 172), lists just one such

generator. Ms. Sample-Day was uncertain whether the auxiliary

generator would be located at the transmitter, or at the studios,

and apparently did not understand until her testimony at hearing

that she would require two generators to ensure continued station

operation in the event of power failure (Tr. 183).

McVey testified that he reviewed the Harris equipment
proposal item-by-item in her presence; that he explained some
(but not all) of his editing to her; and that she willingly
accepted anything he suggested (Tr. 270).

Mr. McVey testified that Ms. Sample-Day had no understanding
of the power and antenna height limitations applicable to the
Eldon channel; that he tried to explain it to her, but that it
was "somewhat difficult" (Tr. 260).
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34. She asked McVey at one point how many employees would

be required to operate the Eldon station independently. According

to McVey, he responded that it depended on the type of operation,

whether it was automated, and how many hours a day she proposed

to broadcast, but she never told him how many hours she planned

to operate, or what format she expected to follow, although he

asked her (Tr. 274-75). He acknowledged that Sample proposes no

automation equipment (IQ.). Ms. Sample testified that she

proposes to operate the station 18 hours a day, seven days a

week, utilizing a staff of four full-time and four part-time

employees. The full-time positions will be general manager,

sales person, traffic manager, and program director (Tr. 185);

she does not intend to program the station by satellite (Id.).

Her "Draft Budget" (R. Ex. 10, p. 1) proposed a fulltime staff of

eight: a general manager, three sales persons, and four DJs.

sample's "Equipment List" (R. Ex. 11), on its penultimate page,

contains an intermediate staffing proposal consisting of a

general manager, three sales persons, and three DJs.

35. Sample's final budget (R. Ex. 12) was prepared on a

form supplied by Sample's FCC counsel, with FCC filing fees and

legal expenses already typed on the form (Tr. 173). Ms. Sample

Day bUdgeted $16,800 in salaries for the first three months of

operation: She acknowledged that she "talked about" that figure

with Mr. Linder, but couldn't recall what level of detail she may

have gotten into with him (Tr. 178), and "can't say it was a

discussion." (Tr. 187). Included within that amount is her own
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salary of $1,070 per month, an amount less than she is currently

paid at KKSI (Tr. 186-87). Sample's final budget also includes

the sum of $18,000 for "3 months loan repaYment." Ms. Sample

Day was unable to recall the source of that figure (Tr. 176).

36. Mark McVey is a 20% stockholder of O-Town, and KKSI's

chief engineer. He is the only O-Town stockholder engaged as a

fulltime employee of KKSI. He first learned of the proposed

Eldon allocation in the Spring of 1991, from Ben Evans,

Rivertown's consulting engineer (Tr. 243). within several weeks

of learning of the proposed Eldon allocation, McVey advised Bruce

Linder of the pendency of the proposal, viewing it as a potential

opportunity for O-Town (Tr. 241, 243). Although Bruce Linder

indicated no interest in Eldon (Tr. 245), as soon as McVey

learned of the allocation (by the Report and Order released July

26, 1991), he requested Garrett Lysiak of Owl Engineering to

prepare a map depicting the area where a transmitter for the

Eldon channel might be located (Tr. 246). On July 30, Lysiak

sent McVey such a map (referred to by him as an "area to locate"

map) (R. Ex. 6), and at McVey's request, Lysiak sent him on

August 8, 1991, a second map which differed from the first in

that it displayed a contour (labelled "70 dBu") demarking a

portion of the original "area to locate" within which overlap of

the Eldon 70 dBu contour with the KKSI 70 dBu contour would be

expected to occur15 (R. Ex. 7). Shortly after receiving the

15 The Commission's rules as they existed in the summer of 1991
preclUded common ownership of FM stations with overlapping city
grade (70 dBu) contours.
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17

August 8 map, McVey called Bruce Linder and advised him that it

showed an area within which an Eldon station could be located

without having city-grade contour overlap with KKSI, but Bruce

Linder indicated to McVey no greater interest than in their

earlier discussion, in the Spring (Tr. 247-8).

37. Later in August 1991, at Ms. sample-Day's request, Mr.

Lysiak sent her an "area-to-Iocate" map identical to that which

he had sent to McVey on July 30, 1991 -- i.e., without reference

to the KKSI 70 dBu overlap question (S. Ex. 2, p. 4; Tr. 146,

217). She also obtained more detailed maps from the u.S.

Geological Survey; upon reviewing the maps, she "became confused

with the markings and asked Mark McVey's assistance in explaining

the maps" (S. Ex. 2, p. 4) .16 She asked him to accompany her in

seeking a transmitter site (Id., p. 5); they made two trips to an

area southeast of Eldon, where the Sample transmitter site was

selected. Mr. McVey states that he suggested the general area

for the proposed site, based upon his understanding that she and

Bruce Linder would be the principals in the applicant,17 and his

assumption that, because of Linder's involvement, overlap of the

McVey's recollection was that the first he knew of her
interest in applying for Eldon was when she approached him with
the "area-to-Iocate" map which she had received from Mr. Lysiak
sometime in August (Tr. 252). Inconsistently, he testified that
he had referred her to Mr. Lysiak when she had first expressed an
interest in applying for Eldon (Tr. 253-4).

He testified that she advised him that Bruce Linder would be
involved with her in the application when she first advised him
of her Eldon plans, and enlisted his assistance (Tr. 255).
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KKSI 70 dBu contour would have to be avoided18 (S. Ex. 5, pp. 3

4); and that he made no attempt to confirm his assumption that a

corporation would be formed in which Bruce Linder would be a

voting stockholder (Id.). 19 Ms. Sample-Day did not recall that

18

the sUbject of avoiding 70 dBu overlap with KKSI ever came up

during the site-selection process; but it is her understanding

that such overlap must be avoided to prevent interference between

the Eldon station and KKSI20 (Tr. 210). She could not explain

the source of that understanding (Id.).

38. Mark McVey and David Brown have been acquainted for ten

to twelve years, and at times have worked together at the same

station (S. Ex. 5, p. 6; R. Ex. 4, p. 1). They have had at least

three conversations concerning the Eldon channel allocation and

the Sample application.

On the other hand, he admits to being "surprised" that Ms.
Sample approached him with an "area-to-Iocate" map which did not
reflect consideration of avoiding 70 dBu overlap with KKSI (Tr.
253) •

19 McVey was aware that Brown intended to apply for Eldon.
was also aware that the Commission disfavors applicants with
other media interests in making comparative evaluations (Tr.
242) .

He

241-

20 Lysiak rendered a bill to Ms. Sample on September 23, 1991,
which included a $200 charge for a "9/13/91 70 dBu overlap study"
(R. Ex. 8). She paid the statement without question (Tr. 161
162). After questions were raised concerning that item in the
deposition of Mr. McVey on May 10, 1993, Sample's attorney (Mr.
Neely) contacted Ms. Sample-Day, who obtained a refund of $200
from Owl Engineering on May 14, 1993 (Tr. 166). On the same
date, Owl sent McVey a statement for $200 for "70 dBu overlap
study for Eldon, IA previously billed incorrectly 9/13/91" (R.
Ex. 17), which McVey paid personally. He could not recall having
received a "70 dBu overlap study" of September 13, 1991, but did
not ask Owl for an explanation of the bill before paying it. He
has not been reimbursed by a-Town. (Tr. 263-64).
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39. According to Brown, their first conversation occurred

in June 1991, when Brown was visiting Mcvey at his home in

ottumwa, Iowa. During this visit, McVey mentioned Brown's

pending petition for the allotment of channel 282 to Eldon, Iowa,

and asked Brown to consider rebroadcasting KKSI-FM if he were to

be awarded the Eldon permit. Brown asked McVey whether the

Linders were aware of his Eldon petition, and he said that they

were. Brown asked if they planned to file an application for

Eldon, and McVey responded that he didn't know (R. Ex. 4, p. 1).

40. Their second conversation relating to Eldon occurred on

January 18, 1992, when Mr. McVey was at KKMI-FM, Burlington, Iowa

(where Brown was employed as station Manager), to perform

maintenance on its transmitter. While they were at the studios,

McVey brought up the sUbject of the Eldon applications of

Rivertown and Sample Broadcasting, and (according to Brown)

stated that the Sample application had been filed to delay the

grant of Rivertown's, or to prevent Brown from getting the Eldon

station. McVey told Brown that the Sample transmitter site had

been selected to the southeast of Eldon to avoid city-grade

contour overlap with KKSI-FM, to enable Bruce Linder to have

ownership interests in both stations; that the Linders were using

Carmela Sample, KKSI's News Director, because of her minority

(Hispanic) status. McVey told Brown that Ms. Sample was bragging

about what she was going to do with the Eldon station if her

application is granted, and that, in his opinion, she had failed

to recognize that Bruce Linder will be controlling her and the
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